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corporation's attorney. Accordingly, the corporation may not seek to obtain or obtain legal
advice from the monitor. Conversely, a monitor also is not an agent or employee of the
Government.

While a monitor is independent both from the corporation and the Government, there
should be open dialogue among the corporation, the Government and the monitor throughout the
duration of the agreement.

B. MONITORING COMPLIANCE WITH THE AGREEMENT

3. Principle: A monitor's primary responsibility should be to assess and monitor a
corporation's compliance with those terms of the agreement that are specifically designed
to address and reduce the risk of recurrence of the corporation's misconduct, including, in
most cases, evaluating (and where appropriate proposing) internal controls and corporate
ethics and compliance programs.

Comment: At the corporate level, there may be a variety of causes of criminal
misconduct, including but not limited to the failure of internal controls or ethics and compliance
programs to prevent, detect, and respond to such misconduct. A monitor's primary role is to
evaluate whether a corporation has both adopted and effectively implemented ethics and
compliance programs to address and reduce the risk of recurrence of the corporation's
misconduct. A well-designed ethics and compliance program that is not effectively implemented
will fail to lower the risk of recidivism.

A monitor is not responsible to the corporation's shareholders. Therefore, from a
corporate governance standpoint, responsibility for designing an ethics and compliance program
that will prevent misconduct should remain with the corporation, subject to the monitor's input,
evaluation and recommendations.

4. Principle: In carrying out his or her duties, a monitor will often need to understand
the full scope of the corporation's misconduct covered by the agreement, but the monitor's
responsibilities should be no broader than necessary to address and reduce the risk of
recurrence of the corporation's misconduct.

Comment: The scope of a monitor's duties should be tailored to the facts of each case to
address and reduce the risk of recurrence of the corporation's misconduct. Among other things,
focusing the monitor's duties on these tasks may serve to calibrate the expense of the
monitorship to the failure that gave rise to the misconduct the agreement covers.

Neither the corporation nor the public benefits from employing a monitor whose role is
too narrowly defined (and, therefore, prevents the monitor from effectively evaluating the
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reforms intended by the parties) or too broadly defined (and, therefore, results in the monitor
engaging in activities that fail to facilitate the corporation's implementation of the reforms
intended by the parties).

The monitor's mandate is not to investigate historical misconduct. Nevertheless, in
appropriate circumstances, an understanding of historical misconduct may inform a monitor's
evaluation of the effectiveness of the corporation's compliance with the agreement.

C. COMMUNICATIONS AND RECOMMENDATIONS BY THE MONITOR

5. Principle: Communication among the Government, the corporation and the
monitor is in the interest of all the parties. Depending on the facts and circumstances, it
may be appropriate for the monitor to make periodic written reports to both the
Government and the corporation.

Comment: A monitor generally works closely with a corporation and communicates with
a corporation on a regular basis in the course of his or her duties. The monitor must also have
the discretion to communicate with the Government as he or she deems appropriate. For
example, a monitor should be free to discuss with the Government the progress of, as well as
issues arising from, the drafting and implementation of an ethics and compliance program.
Depending on the facts and circumstances, it may be appropriate for the monitor to make
periodic written reports to both the Government and the corporation regarding, among other
things: (1) the monitor's activities; (2) whether the corporation is complying with the terms of the
agreement; and (3) any changes that are necessary to foster the corporation's compliance with the
terms of the agreement.

6. Principle: If the corporation chooses not to adopt recommendations made by the
monitor within a reasonable time, either the monitor or the corporation, or both, should
report that fact to the Government, along with the corporation's reasons. The Government
may consider this conduct when evaluating whether the corporation has fulfilled its
obligations under the agreement.

Comment: The corporation and its officers and directors are ultimately responsible for
the ethical and legal operations of the corporation. Therefore, the corporation should evaluate
whether to adopt recommendations made by the monitor. If the corporation declines to adopt a
recommendation by the monitor, the Government should consider both the monitor's
recommendation and the corporation's reasons in determining whether the corporation is
complying with the agreement. A flexible timetable should be established to ensure that both a
monitor's recommendations and the corporation's decision to adopt or reject them are made well
before the expiration of the agreement.
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D. REPORTING OF PREVIOUSLY UNDISCLOSED
OR NEW MISCONDUCT

7. Principle: The agreement should clearly identify any types of previously
undisclosed or new misconduct that the monitor will be required to report directly to the
Government. The agreement should also provide that as to evidence of other such
misconduct, the monitor will have the discretion to report this misconduct to the
Government or the corporation or both.

Comment: As a general rule, timely and open communication between and among the
corporation, the Government and the monitor regarding allegations of misconduct will facilitate
the review of the misconduct and formulation of an appropriate response to it. The agreement
may set forth certain types of previously undisclosed or new misconduct that the monitor will be
required to report directly to the Government. Additionally, in some instances, the monitor
should immediately report other such misconduct directly to the Government and not to the
corporation. The presence of any of the following factors militates in favor of reporting such
misconduct directly to the Government and not to the corporation, namely, where the
misconduct: (1) poses a risk to public health or safety or the environment; (2) involves senior
management of the corporation; (3) involves obstruction of justice; (4) involves criminal activity
which the Government has the opportunity to investigate proactively and/or covertly; or (5)
otherwise poses a substantial risk of harm. On the other hand, in instances where the allegations
of such misconduct are not credible or involve actions of individuals outside the scope of the
corporation's business, the monitor may decide, in the exercise of his or her discretion, that the
allegations need not be reported directly to the Government.

IV. DURATION

8. Principle: The duration of the agreement should be tailored to the problems that
have been found to exist and the types of remedial measures needed for the monitor to
satisfy his or her mandate.

Comment: The following criteria should be considered when negotiating duration of the
agreement (not necessarily in this order): (1) the nature and seriousness of the underlying
misconduct; (2) the pervasiveness and duration of misconduct within the corporation, including
the complicity or involvement of senior management; (3) the corporation's history of similar
misconduct; (4) the nature of the corporate culture; (5) the scale and complexity of any remedial
measures contemplated by the agreement, including the size of the entity or business unit at
issue; and (6) the stage of design and implementation of remedial measures when the
monitorship commences. It is reasonable to forecast that completing an assessment of more
extensive and/or complex remedial measures will require a longer period of time than completing
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an assessment of less extensive and/or less complex ones. Similarly, it is reasonable to forecast
that a monitor who is assigned responsibility to assess a compliance program that has not been
designed or implemented may take longer to complete that assignment than one who is assigned
responsibility to assess a compliance program that has already been designed and implemented.

9. Principle; In most cases, an agreement should provide for an extension of the
monitor provision(s) at the discretion of the Government in the event that the corporation
has not successfully satisfied its obligations under the agreement. Conversely, in most
cases, an agreement should provide for early termination if the corporation can
demonstrate to the Government that there exists a change in circumstances sufficient to
eliminate the need for a monitor.

Comment: If the corporation has not satisfied its obligations under the terms of the
agreement at the time the monitorship ends, the corresponding risk of recidivism will not have
been reduced and an extension of the monitor provision(s) may be appropriate. On the other
hand, there are a number of changes in circumstances that could justify early termination of an
agreement. For example, if a corporation ceased operations in the area that was the subject of the
agreement, a monitor may no longer be necessary. Similarly, if a corporation is purchased by or
merges with another entity that has an effective ethics and compliance program, it may be
prudent to terminate a monitorship.


